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COMPLIANCE WITH DIRECTIONS FOR 
CHANGING BENEFICIARY 


How strictly do directions in a polley relating to the 
manner of effecting a change in the beneficiary have to be 
complied with? The answer to this question is the subject of 
discussion in Kit v. Stecker et al. 500,924), a decision of 
the United States Circuit Court of Appeals for the Third 
Circuit. 
Statement of Facts 

The case involved claims to So prone of a $1000 group 
life insurance policy. The plaintiff alleged that she was named 
beneficiary by the deceased assured, and the defendant claimed 
both as administratrix of the deceased’s estate and as belongi 
to the class designated by the policy where no beneficiary ‘had 
been named. In September, 1937, the assured wrote plaintiff’s 
name and address on a form requesting a change of beneficiary 
and added the following above the name: “In case of my death, 
ful Beneficiary for the sum of one Thousand Dollars goes 
to Mrs. Helen Kit and no body else.” He signed the form, 
on which the date had already been typewritten, and delivered 
the executed request for change of beneficiary and the certifi- 
cate of insurance to Mrs. Kit, telling her he was giving her the 
policy. No notice of this action was given to the insurance 
company. 

Review of Cases 


Earlier cases required strict compliance with the provisions 
of policies in order to effect a change of beneficiary. More 
recent cases have taken a more liberal view by endeavoring to 
give effect to the intention of the assured where this intention 
has been clearly expressed, or where the holder of the policy 
“has made every reasonable effort to effect a change.” The 
most recent decision of the Supreme Court of Pennsylvania, 
Cody v. Metropolitan Life Insurance Company, 1 Life Cases 
789, recognizes “the rule requiring one claiming on a defectivel 
or imperfectly executed appointment to show that the insur 
in exercising the reserved power to make the change, had done 
everything in the circumstances reasonably possible to comply 
with the provision.” In the latter case the court held that the 
jury was justified in determining that the insured had not done 
the reasonably possible where he had forwarded the notice but 
not the certificate, which was in his wife’s possession. 


Change of Beneficiary Held to Be Effective 


In the instant case, the assured filled out the form, signed 
it, had it witnessed by someone other than the beneficiary, read 
the certificate, concluded that it need not “go back to the com- 
pany”, and delivered the notice and certificate to the beneficiary. 
He had never seen the policy and did not know of the require- 
ment that written notice of a change of beneficiary be given 
to the insurer. The jury found that he had done all that could 
be reasonably expected. This seemed to the court to bring the 
case under the rule defined in the Cody case, and the court 
did not find any policy of law which should prevent the finding 
of this ultimate fact from concluding the question in favor of 
the changed beneficiary. 
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A NN AION A NI A RC NC ACCEL ES: ANN NE eS RNR REE aS MRR BS A RR en 


% FIRE AND CASUALTY 


Insured’s Failure to Sue Carrier—Where the insured failed to 
sue a carrier for a shipment loss, after receipt of a “loan” 
or advance from the insurer conditioned upon the insured’s 
bringing suit against the carrier, the insurer was entitled to 
recover the full amount of its advancement. (Automobile 
Ins. Co. of Hartford, Conn. v. The Eastern Machinery Co., 
Ohio Ct. App.).. .{ 300,231. 


Reformation of Fire Policy.—Where the vendees brought a 
suit to reform a fire policy which designated the vendor as 
the sole insured, the court found a case for reformation, 
since the policy failed to express the real contract of the 
parties due to the negligence or mistake of the insurer’s 
agent. (Beddow v. Hicks, Ill. App. Ct.).. .§ 300,234. 


Dower Right as an Insurable Interest.—W here a fire policy was 
issued which purported to insure the inchoate dower right 
of the plaintiff in a dwelling house, the court found that 
the plaintiff had no insurable interest in the property de- 
stroyed. (Patterson v. Durand Farmers Mutual Fire Ins. Co., 
Ill. App. Ct.) . . .§ 300,237. 


Assignment of Policy.—Where the assignor of a fire insurance 
policy has no equitable lien against the proceeds of a fire 
policy, the assignee likewise has no lien. (Calendro v. Amer- 
tcan and Foreign Ins. Co. (lowa Supreme Ct.). . .{ 300,239. 


Waiver of Formal Verified Proof of Loss.—An insurer was 
deemed to have waived the requirement for a formal verified 
proof of loss, inasmuch as the insurer had received actual 
notice of the fire loss in Oklahoma and had proceeded to 
the adjustment stage. (American Home Fire Assur. Co. v. 
Hargrove, U. S. C..C. A., 10th C.).. .] 300,232. 


Evidence of Insurer’s Waiver.—W here the evidence of insurer’s 
waiver of insured’s default in the payment of a fire policy 
premium consisted of the testimony of the insured and 
others as to the genuineness of the agent’s signature on a 
letter of waiver purportedly written by the insurer’s agent, 
the court decided that the evidence did not justify a verdict 
for the insured. (Hartford Fire Ins. Co. v. Webb, Ky. Ct. 
App.) . . .§ 300,238. 


Joinder of Insurers as Parties Defendant.—The joinder of two 
insurers as parties defendant was upheld where a statutory 
provision was construed as vesting the trial court with dis- 
cretion in permitting such joinder when essential to a com- 
plete determination of the case. (Graham v. Alliance Ins. Co., 
S. C. Supreme Ct.). . .¥ 300,236 


Instruction Deemed Unfair to Defendant.—An_ instruction 
which told the jury that a recovery could be had for a pit 
explosion if the defendant should have noticed the danger- 
ous condition, without specifying that the defendant should 
have had a reasonable opportunity to discover the dangerous 
condition, was deemed unfair to the defendant water works. 
Lieee of Kirklin, Indiana v. Everman, Ind. App. Ct.) 


v 


Conjectural Finding of Jury.—Where the jury found that de- 
fendant negligently maintained its electrical equipment, such 
a finding was purely conjectural and assumed that defective 
maintenance produced an explosion in defendant's mill. 
(Dahl v. Charles A. Krause Milling Co., Wis. Supreme Ct.) 


{| 300,235. 
% NEGLIGENCE % 
(Other than Automobile) 


Fall Beneath Train.—Plaintiff slipped from a subway platform 
into the pathway of defendant’s train. The train came to 
an automatic stop and a bystander informed the conductor 
that a man had fallen onto the tracks. The conductor and 
motorman inspected the tracks but failed to see plaintiff and 
plaintiff was severely injured when they started the train 
again. Whether defendant’s employes were put on notice 
that a person was underneath the train was for the jury to 
determine, and it was error for the trial court to enter judg- 
ment for defendant n.o. v. (Frederick v. Philadelphia Rapid 
Transit Co., Pa. Supreme Ct.) . . . 401,059. 


Knowledge of Train’s Approach.—Plaintiff’s intestate, a minor, 
was killed by defendant’s locomotive while crossing its 
tracks at a point not designated as a crossing. A warning 
was given by another boy to the plaintiff’s intestate of the 
approach of the train, but it was not established that he 
heard the warning. Under such facts, there should have 
been a directed verdict for the defendant, for the engine 
which killed the boy had a brilliant headlight and he must 
have known of the train’s approach. (Louisville & Nashville 
Railroad Co. v. Brock’s Admr., Ky, Ct. App.). . .] 401,039, 


Railroad’s Liability. —Plaintiff slipped in the aisle of a train on 
which he was a passenger. By his deposition and the testi- 
mony of other passengers it was shown that the cause of the 
fall might have been an orange peel in the aisle or from a 
sudden starting of the train. A recovery of $1500 was 
improper, as defendant’s negligence was not proved. (C.N. 
O. & T. P. Ry. Co. v. Denton, Tenn. Ct. App.) . . .] 401,047. 


Railroad’s Liability as Landowner.—Plaintiff was injured while 
crossing the grounds of defendant railroad at night to pro- 
cure a taxicab. While walking alongside a moving passenger 
train, he stepped closer to that train to avoid another train 
approaching and tripped over an open water hose box, 
falling under the passenger train. The railroad owes no 
duty as landowner to a licensee or trespasser other than not 
to intentionally or purposely injure him. (Davidson »v, 
Gulf, Colo. & Santa Fe Ry. Co., Tex Ct. Civ. App.) 

7 401,043. 


Shattered Window.—Plaintiff suffered an eye injury when a 
window of a train in which he was a passenger was suddenly 
shattered and a flying fragment of glass struck him. Since 
it was not shown to have been negligent, the carrier was not 
bound to explain the cause of the accident, as it was not 
caused by anything under its control. (Dupont v. Pennsyl- 
vania Railroad Co., Pa, Supreme Ct.). . . | 401,049. 


Pathway Over Right of Way.—Plaintiff brought an action to 
recover for the wrongful death of decedent who was killed 
while crossing the tracks by means of a pathway, when he 
was struck by defendant’s engine. Since the tracks at the 
point where decedent was injured had not been sufficiently 
used by the public to have cast upon defendant the duty of 
anticipating the presence of persons upon the track, the 
trial court should have granted defendant’s motion for a 
peremptory instruction. (Chesapeake & Ohio Ry. Co. v. Cole, 
Admxzx., Ky. Ct. App.) .. .] 401,058. 


Alley in State of Disrepair.—Plaintiff sued defendant city to 
recover damages for injuries sustained while walking along 
an alley, one-half of which was in a state of disrepair. 
Plaintiff was barred from recovery by contributory negli- 
gence in walking along the defective side of the alley, 
especially when there was no evidence to indicate that 
plaintiff could not have safely walked along the smooth 
portion of the alley. (Reiter v. City of Chicago, Ill. App. 
Ct.)...§ 401,031. 


Stores and Shops.—Plaintiff sought to recover damages for 
injuries sustained as a result of tripping over a basket in 
defendant's store. On appeal the judgment dismissing the 
complaint was affirmed, as it was not shown that defendant 
was negligent or that the basket was in the aisle long enough 
to charge defendant with notice thereof. (Carroll v. Great 
Atlantic & Pacific Tea Co., N. Y. App. Div.). . .§ 401,033. 


Floods.—In an action to recover for property damage there 
was competent proof to establish that the flood damage to 
claimant’s cottage property resulted from inadequate flood 
control facilities maintained by the state and the negligent 
operation of such facilities. (Haskell Exrx. v. The State of 
New York, N. Y. App. Div.).. . 401,034. 


Exploding Bottle—The res ipsa loquitur rule is inapplicable 
where a bottle exploded while being put into refrigerator after 
having been left in a store sometime previously by de- 


(Alagood v. Coca Cola Bottling Co., 


{ 401,035. 


fendant’s deliveryman. 
Tex. Ct. Civ. App.) 


Paragraph (1) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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No. 56 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


NN REE CROLL A SLI ETB cE IAPC SE TI, 


Turkish Bath.—Plaintiff was injured, while receiving hot bath 
treatments, when she fell on a wet tile floor. The fall was 
caused because of the unexpected withdrawal of the support 
of an attendant who had been leading her and because of the 
dizziness which follows the taking of a hot bath. The 
plaintiff was held not guilty of contributory negligence in 
proceeding without the attendant, as she did not notice the 
withdrawal of the attendant’s support until her fall, which 
followed almost immediately. (Snapp Hotel and Realty Co. 
v. Elbert, U. S. C. C. A., 8th C.). . . 401,037. 


Tenant’s Loss of Personal Property by Fire—No recovery 
could be had by a tenant for the loss of his personal property 
by fire, where the action was based upon negligent operation 
of the heating system by the landlord’s servants because the 
terms of the lease, excluding liability for the negligence of 
“any person whomsoever”, included the landlord and his 
servants in or about the building. (Life and Casualty Ins. 
Co. of Tenn. v. Porterfield, Ala. Supreme Ct.). . .] 401,040. 


Hand Caught in Buzz Saw.—Where the evidence showed that 
plaintiff, for the purpose of “showing off”, ran his hand 
around the edge of the buzz saw and while so doing, his 
hand was caught in the teeth of the saw, cutting off three 
of his fingers, the trial court properly entered a judgment 
for the defendant. (Coste v. Villere Coal Co., Inc., La. Ct. 
App.) . . .§ 401,052. 


Roller Coaster.—Plaintiff was injured, while a passenger on a 
roller coaster, through a defect in the supporting seat and 
strap. A peculiar weakness in plaintiff's bone structure, 
which rendered her particularly susceptible to injury, may 
not be considered as an assumption of risk when the injury 
was due to defendant’s negligence. (Wray v. Fairfield 
Amusement Co., Conn. Supreme Ct. Err.)...{ 401,053. 


Municipality’s Liability— Plaintiff brought suit against de- 
fendant city to recover damages for personal injuries sus- 
tained by her while walking on the sidewalk. On appeal 
the judgment in favor of plaintiff for $2,000 was affirmed, 
as the evidence showed that the sidewalk was cracked and 
broken in places, to the extent of several feet in length and 
one or two feet in width, which condition had existed for 
about a year. (Temple v. City of Chicago, Ill. App. Ct.)... 
{ 401,030. 


Power Company’s Liability.—Plaintiff’s intestate was electro- 
cuted by contact with a ground wire attached to a high 
tension line. The res ipsa loquitur doctrine was inapplicable 
to the situation, because mere proof of an injury without 
proof of the manner in which it was received and the cir- 
cumstances attending its occurrence, was insufficient to warrant 
an inference of negligence on the part of the defendant. 
(Alley v. Texas Electric Service Co., Tex. Ct. Civ. App.)... 
{ 401,038. 


Hospital’s Duty to Visitor—Where the plaintiff entered the 
defendant’s hospital to visit a relative, he was an invitee 
to whom the defendant owed the duty of maintaining the 
premises in a reasonably safe condition. (Greenfield v. 
lospital Association of the City of Schenectady, N. Y. App. 
Div.) .. .J 401,041. 


Physician’s Liability—Plaintiff was given a radium treatment 


for cancer. One of the pads was not removed and an in- 
fection set in which did not, however, cause the plaintiff 
any serious injury. A recovery of $1,500 was excessive and 
the verdict was reduced on appeal to $500. (McCampbell v. 
Johnson, Tenn Ct. App.). . . 401,046. 


Owner’s Liability.—Plaintiff’s decedent was killed by a fall into 
an open pit belonging to a filling station company in whose 
building was a restaurant, to which the decedent was going. 
It was held that the plaintiff’s decedent assumed the risk 
of the open _pit, with which he was familiar. (Park v. 
Sinclair Refining Co., Tenn. Ct. App.). . .J 401,048. 


School District’s Liability—Where an accident was caused by 
an independent contractor while the premises were under 
‘us control, no recovery may be had by the contractor’s 
imsurer against the school district, owner of the premises. 
“ar ata District of Philadelphia, Pa. Supreme Ct.) 


Street Car Company’s Liability—Plaintiff sought to recover 
damages for personal injuries sustained when he was hit by 
a street car while he was crossing the tracks. In affirming 
the judgment of the trial court in favor of the defendant, 
this court holds that the street car has the right of way and 
that the motorman may assume the pedestrian will observe 
the law, and look out for his safety, until it becomes ap- 
parent that from inattention or other circumstances he may 
not do so. The question as to the motorman’s negligence is 
one for the jury. (McKinney v. Birmingham Electric Co., 
Ala, Supreme Ct.) . . . 401,055. 


Dentist’s Liability—The defendant dentist was not liable for 
damages where, in extracting teeth, he failed to remove a 
number of broken roots, since the plaintiff failed to prove 
negligence on the part of the dentist. (Alexander v. Hiill, 
Va. Supreme Ct. App.). .. 401,051. 


Product Liability—Plaintiff purchased a can of milk, of de- 
fendant’s manufacture, with a dead mouse inside. To prove 
the absence of negligence on its part, the defendant showed 
that nearly all parts of the canning machine were kept 
covered so that no mouse could have gotten into a can unless 
the machine had jammed, although it was possible in some 
other parts of the plant, where no cover protected the 
conveyor. A directed verdict was proper on the issue of 
negligence, though judgment was for the plaintiff under the 
Illinois adulterated food statute. (Gray v. Pet Milk Co., 
U.S.C. C. A, 7th Ct.).. .7 401,054, 


Malpractice.—In an action to recover for malpractice erroneous 
instructions were not prejudicial in view of the fact that 
plaintiffs failed to prove by expert testimony that the con- 
duct of defendants failed to meet the standard of practice 
of the community. (McNamara v, Emmons, Cal. Dist. Ct. 
App.) . . .] 401,029. 


Assumption of Risk by Business Invitee——One who impliedly 
invites other on his premises is not an insurer of their safety, 
and if the injured person contributed to his injury by assum- 
ing an obvious risk in stepping upon slippery tables, his 
negligence is a proximate cause of the injury and he is 
barred from recovery. (Bolen v. Strange, S. C. Supreme Ct.) 
. . .§| 401,036, 


Theatre Patron Injured.—Plaintiffs husband and wife, sought 
to recover for injuries sustained by the wife as the result of 
a fall on a stairway in defendant’s theatre. On appeal, 
judgment for plaintiffs was reversed, as plaintiffs’ evidence 
was insufficient to support any findings to the effect that 
defendant knew, or by the exercise of ordinary care would 
have known, of the condition of the carpet. (Jefferson 
Amusement Co. v. Eaves, Tex. Ct. Civ. App.).. .] 401,056. 


Contributory Negligence.—Plaintiff brought an action to re- 
cover for personal injuries sustained when a pedestrian 
collided with a trolley car. On appeal defendant’s motion 
for judgment was granted, as plaintiff was guilty of negli- 
gence in view of the evidence that plaintiff ran into the side 
of the trolley car when she could have avoided it. (Fried v. 
Brooklyn & Queens Transit Corp., N. Y. App. Div.)... 
{ 401,032. 


Granting New Trial.—Where the plaintiff sues for damages 
sustained by falling from a ramp located in defendant’s store, 
alleging that the ramp was negligently left unguarded, and 
the trial court grants a new trial, such order of the trial 
court will not be disturbed unless an abuse of discretion is 
shown. (Bystrom v. Purkey, Wash. Supreme Ct.)... 
7 401,042, 


Appeal as Poor Person.—Plaintiff brought an action to recover 
for wrongful death of her decedent, and moved for per- 
mission to prosecute an appeal as a poor person. The 
provisions of the Civil Practice Act giving the right to 
“poor persons” to appeal, did not apply to executors or 
administrators and therefore the motion was denied. 
(Fontheim Admz. v. Third Ave. Ry. Co., N. Y. Ct. App.)... 
{ 401,045. 


Wrongful Death.—Where an injured party recovers judgment 
for injuries received prior to his death, a subsequent action 
by his next of kin for wrongful death is barred. (Fontheim, 
Admx. v. Third Ave. Ry. Co., N. Y. App. Div.). . .1 401,044. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Insurer’s Accounting Method.—The insurer’s fund ratio method 
of allocating items of debit and credit between “charter” 
and “non-charter” policies was upheld, but a new trial was 
granted to determine the legality of the “charter” policies, 
and the amount of branch office expense to be properl 
charged to the “charter” policies. (Lommen v. Modern Life 
Ins. Co., Minn. Supreme Ct.).. . {| 500,923. 


Reformation of Life Policy —Where reformation of a life in- 
surance policy was sought on the ground that its double 
indemnity provision requiring death within ninety days was 
against public policy, the relief sought was not granted be- 
cause there was no convincing evidence of fraud on the part 
of the insurer to support a decree of reformation. (The 
Equitable Life Assur. Society of the U. S. v. Aaron, VU. S. 
C. C. A., 6th C.)...9 500,919, 


Rescission by Return of Premium.—The issue of tender of 
premium and rescission of contract presented a jury 
question where the evidence showed that the insurer made 
an offer of $1,000 which might be construed as a ratification 
rather than a repudiation of the policy. (Prentiss v. Mutual 
Benefit and Health and Accident Assoc., U. S. C. C. A., 7th 
C.).. .§ 500,921. 


Delay in Rejecting Life Insurance Applications.—The reason- 
ableness of the insurer’s delay in rejecting life insurance 
applications was properly submitted to the jury where, 
after the solicitation of the insured’s business, the insurer 
should have taken note of an unsatisfactory medical report 
and given reasonably prompt notice of rejection. (American 
Life Ins. Co. of Ala. v. Hutcheson, U. S. C. C. A., 6th C.) 

q 500,920. 


Admissibility of Declarations of Insured.—Declarations of the 
insured made to the insurer’s assistant manager were inad- 
missible to prove a forfeiture for non-payment of premiums, 
because they were uttered over a considerable period of time 
and could not possibly be admitted as declarations connected 
with and forming part of the res gestae. (Purcell v. Metro- 
politan Life Ins. Co., Pa. Supreme Ct.). . .§ 500,922. 


Accidental Death Provision.—Plaintiff claimed double in- 
demnity under an accidental death provision in a benefit 
certificate issued on the life of deceased. A special plea of 
suicide and the evidence, aided by the presumption against 
self-destruction, made a case for jury decision and this 
justified the refusal of the general affirmative charge. 
(Sovereign Camp, W. O. W. v. McLaughlin, Ala. Supreme 
Ct.). . ._§ 500,927. 


Lapse of Policy.—In a suit by plaintiff, widow of insured, on a 
policy of life insurance issued by defendant, there was no 
evidence that the November premium was paid and therefore 
the policy had lapsed at the time of insured’s death on 
January 12. On appeal judgment in favor of plaintiff was 
reversed and judgment rendered for defendant insurance 
company. (Jefferson Standard Life Ins. Co. v. Young, Tex. 
Ct. Civ. App.). . . J 500,926. 


Agent’s Renewal Commissions.—The contention of defendant 
insurance company that renewal commissions which had 
become payable to the general agent during his life could 
not thereafter become payable to his beneficiary might have 
force were it not for the fact that, by the terms of the agree- 
ment, he was to have renewal commissions on business 
which persisted through out the second year if he lived, and 
his beneficiary was to have them if he did not. (American 
United Life Insurance Co. v. Blackhurst, U. S. C. C. A,, 8th 
C.). . .§ 500,925. 


Instructions.—It was error for the trial court to charge the 
jury the facts which, on the statement of the policy, con- 
stituted total and permanent disability, and that if such facts 
were found to exist, plaintiff should be deemed permanently 
and totally disabled. This constituted an instruction upon 
the facts of the case. (Aetna Life Ins. Co. v. Allen, Tex. 
Ct, Civ. App.).. .J 500,928. 


% AUTOMOBILE » 


Exclusion Clause in Policy—Where policy excluded liability 
for damage occasioned by the wilful and wanton or inten- 
tional conduct of the assured, a guest who had recovered 
judgment against the assured for damage for injuries sus- 
tained when the assured drove his car into a tree near 
Evansville, Ind., was refused recovery against the insurer. 
(Hill v. Standard Mutual Casualty Co., U.S. C. C. A., 7th C.) 
.. .§ 702,095. 


Existence of Insurance Policy.—Evidence of the fact that de- 
fendant had stated that he was covered by insurance at the 
time of the accident is insufficient to show that the garnishee 
insurer issued a policy to him prior to that time, when such 
insurer denies the statement. (Taylor v. Parmer, Pa, Su- 
preme Ct.)...{ 702,071. 


Director of Insurance.—Act of Director of Insurance of the 
State granting to certain persons a certificate of authority 
to carry on an insurance business in the state is an executive 
act, within the scope of his authority as set forth by statute, 
and is not subject to judicial review. (People of the State of 
Illinois ex rel. Barber v. Hargreaves, Ill. App. Ct... . | 702,070. 


Breach of Cooperation Clause of Policy.—An affidavit setting 
forth that after trial, the insured admitted to the attorney 
defending the case for him and for the insurer that a state- 
ment made by him on trial and to the insurer, and upon 
which the insurer’s defense relied, was false, was sufficient 
to show a breach of the terms of the policy by the insured. 
(Hoffman, Adm’r v. Labutzke, Wis. Supreme Ct.) {[ 702,099. 

. The question of whether the occupants in the 
car assumed the risk of the excessive speed at which it 
was being operated was a question for the jury, and the 
court erred in changing the answers of the jury on this issue. 
(Raddant v. Labutzke, Wis. Supreme Ct.)...] 702,100. 


Truck Hit by Railroad Car.—Plaintiff’s intestate’s truck was 
struck by a car which was being pushed by a railroad 
engine. From the evidence the jury could infer that de- 
ceased was not aware of the approach of the car, and the 
question as to whether the railroad was guilty of negligence 
which caused the collision was for the jury. (Pollard, 
Rec’r, v. Crowder, Adm’x, Ala. Supreme Ct.). . . J 702,065. 


Gates Not Lowered at Crossing.—Judgment for plaintiff, 
whose intestate died as a result of injuries sustained when 
his car collided with defendant’s train, affirmed on the 
grounds that defendant was negligent in failing to lower 
the gates as the train approached, in failing to keep a 
lookout and in failing to give warning signals. (Green, 
Adm’r v. Terminal Railroad Ass’n of St. Louis, St. Louis 
(Mo.) Ct. App.).. . 702,062. 


Railroad Crossing Collision.—Negligence of one of decedents 
in driving his car upon the tracks of defendant railway, 
without stopping and without making a proper lookout, 
held to be sole cause of ensuing collision. (Wtlmet, Adm’x 
v. Chicago & North Western Ry. Co., Wis. Supreme Ct.) 
.. $702,103. 


Speed of Train.—Fact that train was being operated in ex- 
cess of speed limit set by law does not operate to make 
railroad’s negligence in that respect a proximate cause of 
the collision where the evidence establishes that the negli- 
gence of the plaintiff driver in operating his car at such 
a rate of speed that he was unable to stop before reachin 
the tracks was the sole proximate cause thereof. (Umlauft 
v. Chicago, Milwaukee, St. Paul & P. Ry. Co., Wis, Supreme 
Ct.). . .§ 702.104. 


Head-On Collision.—Judgments for plaintiffs, whose daughters 
were killed in a head-on collision with a truck owned by 
one defendant which was attempting to pass a bus owned 
by the other defendant, reversed because of the failure to 
deduct from the verdict against the bus owner the amount of 
the settlement made by the truck owner, and because of the 
unfair manner in which the case was presented to the jury. 
(McMullen v. Coleman; Same v. Scott, Tex. Ct. Civ. App.) 

. .] 702,066, 702,067. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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INo. 56 


UTOMOBILE—continued 


pproach to Railroad Crossing.—Judgment for plaintiff whose 
decedent was killed when his car was struck by defendant 
railroad’s fast train reversed because of failure of plaintiff 
to show that decedent used due care in approaching the 
crossing. (Nice, Adm’x v. Illinois Central Railroad Co., 
Ill. App. Ct.)...{] 702.079. 


Short Left Turn at Intersection.—Where defendant was negli- 
gent in violating statute requiring motorists to keep to the 
right in making a left turn at an intersection, and thereby 
ran into plaintiff who was waiting on the corner, the trial 
court’s order granting plaintiff a new trial after verdict 
for defendant was affirmed. (Ledferd v. Reardon, Ill. App. 
Ct.) . . . 9 702,086. 


Cause of Collision at Intersection.—Plaintiff’s negligence with 
respect to lookout and in turning left at an intersection in 
front of defendant’s rapidly approaching car was as much 
a cause of the collision as defendant’s negligence in driving 
his car at an excessive and dangerous rate of speed. (Lurie 


v. Nickel, Wis. Supreme Ct.).. . 702,097. 


Bicycle Struck by Car.—Plaintiff’s negligence in turning his 
bicycle left across street, in middle of block, in front of 
defendant’s approaching car, which plaintiff had seen, held 
to be of such a degree as to bar his recovery under the 
comparative negligence statute of this state. (Driessen v. 


Moder, Wis. Supreme Ct.). . . f 702,098. 


Collision between Trucks.—Judgment for plaintiff, who was 
injured when defendants’ truck collided with another truck, 
causing the latter to be catapulted over the curb and against 
plaintiff, reversed because of the court's failure to properly 
instruct the jury as to the elements of damages to be con- 
sidered in the event of a recovery by plaintiff. (Remer v. 
Takin Bros. Freight Lines, Inc., Iowa Supreme Ct.) 

1 702,063. 


hild Run Over by Car.—Where the minor plaintiff was run 
over by a car driven by defendant’s employee, but no one 
saw the accident or knew how it occurred, the court held 
that the evidence was insufficient to show that said employee 
had been negligent in causing the accident. (Simpson v. 
Hillman, Ore. Supreme Ct.) . . .[ 702,061. 


Sudden Change in Line of Travel.— Where defendant was driv- 
ing his car on the left side of a road after crossing a railroad 
track where the main line of travel was to the left of the 
center of the road, and then suddenly turned his car to the 
right where it went into a ditch and ran into a culvert, his 
guests did not assume the risk of injury. (Rudolph v. Ketter, 
Wis. Supreme Ct.).. .J 702,101. 


ounty Ambulance.—In determining whether or not a county 
ambulance which collided with another car and careened 
over into plaintiff’s service station and store, was an emer- 
gency vehicle and entitled to certain privileges at the time 
of the collision, the court erred in excluding testimony rela- 
tive to the nature of the call ordering the ambulance. (Head 
v. Wilson, Calif. Dist. Ct. App.). . .[ 702,080. 


Pedestrian Struck by Speeding Car.—Where defendant was 
negligent in operating his car at an excessive speed and in 
not giving warning of his approach, judgment was for plain- 
tiff who was struck as she attempted to cross the street on 
which defendant was approaching. (McCarthy v. Gray, Ill. 
App. Ct.). . .§ 702,082. 


eft Turn Off Highway.—Where defendant, without warning, 
suddenly turned left off a highway while car in which plain- 
tiff was a passenger was attempting to pass, causing plain- 
tiff’s host to swerve his car into a ditch where it turned over 
twice, court’s finding that the proximate cause of the 
accident was the negligence of defendant in making such a 
left turn was proper. (Beard v. Zindars, Ill. App. Ct.) 
1 702,083. An order granting plaintiffs a new trial 
after verdict for defendant, who turned his car left off a 
highway into a private driveway when plaintiffs’ vehicles 
were approaching from the rear, was held proper. (Carter 
v. Geeseman, Ill. App. Ct.).. § 702,085. 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Man on Shoulder of Road Struck by Truck.—Evidence held 
sufficient to sustain finding of jury that plaintiff’s decedent 
had been walking along the shoulder of a road until he was 
struck by defendant’s truck which was negligently operated 
so that it obliquely crossed the road and ran into a field 
after striking deceased. (Pinnacles Sales Co. v. Thompson, 
Adm’r, Tenn. Ct. App.). . . 702,092. 


Read-End Collision—Where plaintiff’s tow truck, which had 
been parked on the side of a road with the left wheels on 
the pavement, carried eight lights visible from forty or fifty 
feet and was struck from the rear by defendant’s truck, 
judgment in favor of defendant was held to be against the 
weight of the evidence since there was a clearance of at 
least sixteen feet in which other traffic bound in the direc- 
tion the truck faced could pass. (Lamesch v. Schmidt, Il. 
App. Ct.)... 702,076. 


Wrong Side of Road.—Where accident happened on opposite 
side of road from that in which defendant was traveling, 
court held that evidence was sufficient to submit the case 
to the jury on the issue of negligence and that there was no 
error in the refusal of a directed verdict. (Charlton v. 
Strange, S. C. Supreme Ct.) .. . 702,077. 


Municipality’s Liability—City held not liable for injuries sus- 
tained by plaintiff when the car in which she was riding ran 
into a wall of an underpass, there being no showing that the 
city had been negligent in any respect. (City of Louisville 
v. Redmen, Ky. Ct. App.). . .] 702,075. 


Responsibility for Ambulance.—Where hospital turned ambu- 
lance over to association formed by employees of steel 
company for benefit of its members and for exclusive use 
by said association, neither hospital or steel company were 
liable for negligent operation thereof. (Tackett v. Inland 
Steel Co., Ky. Ct. App.).. . 702,088, 702,089, 702,090. 


Insured Car Converted.—Where a car covered by defendant’s 
policy was obtained from the insured by trick, the person 
so obtaining the car and driving it at the time of the col- 
lision wherein plaintiffs were injured, was not a customer of 
the insured and the loss was not covered by the policy. 
(Potts v. Farmers’ Mutual Automobile Insurance Co., Wis. 
Supreme Ct.) . . . J 702,096. 


Identity of Truck.—Jury’s finding that truck which collided 
with vehicle in which plaintiff’s wife was riding, causing the 
driver thereof to lose control, was the truck of defendant, 
upheld on appeal. (Brooks v. Foster, Tenn. Ct. App.) 

q 702,091. 


Cabs Operated During Strike—Showing that cab company 
operated cabs during period when its regular drivers were 
striking is not sufficient to establish actionable negligence 
where plaintiff sought to recover damages for injuries sus- 
tained, while a passenger in a cab, as a result of being hit 
in the head by a rock that was thrown through the window. 
(Knoxville Cab Co. v. Miller, Tenn. Ct. App.) .. .] 702,093. 


Bus Passenger Injured.—Defendant carrier was not negligent 
in failing to warn passengers of the possibility that they 
might strike their heads on the luggage rack above the 
seats, where the entire situation was clearly visible to 
passengers and such a warning would be superfluous. 
(Bowes v. The New England Transportation Co., Conn. Su- 
preme Ct. Err.) . . .] 702,087. 


Guest’s Action for Damages.—Evidence showing that host col- 
lided with truck which was stopped on the side of the road, 
without lights, and which was practically indistinguishable 
from the road, held insufficient to show that host was guilty 
of gross negligence. Court’s error in admission of evidence 
was not prejudicial and does not necessitate reversal. 
(Holberg v. McDonald, Neb. Supreme Ct.)... 702,081. 


Guests Injured.—Jury’s finding that defendant’s negligence with 
regard to speed, lookout, control and management was the 
cause of the collision and that the guests in his car had not 
assumed the risk of injury, held properly supported by the 
evidence; the issue was properly submitted to the jury. 
(Helgestad v. North, Wis. Supreme Ct.). . .] 702,102. 


Paragraph (fj) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service unita. 
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AUTOMOBILE—continued 


Gross Negligence.—Evidence showing that as defendant drove 
his car toward intersecting road where the road on which 
he was traveling ended, he had his hand on the knee of the 
young lady sitting to his right, and that when some one told 
him to turn left, he took hold of the wheel with both hands 
and attempted to keep the car on the road after making a 
wide turn was insufficient to establish gross negligence on 
his part. (Bruno v. Donahue, Mass. Supreme Jud. Ct.) 

{ 702.094. 


Employer’s Liability—Employer held not liable for employee’s 
negligent operation of his own car while on his way from 
a job which he had just completed to the office of the com- 
pany, the employee having been directed to report there by 
his foreman. (Holdsworth v. Pennsylvania Power & Light 
Co.; Walt v. Same, Pa. Supreme Ct.) .. {| 702,073. 


Relationship of Parties in Car.—Plaintiff and another, who 
accompanied defendant on a trip to try out a new car which 
defendant had just purchased, were guests in the car and 
were not engaged in a joint enterprise with defendant 
merely because they shared the expenses of the trip. (Car- 
boneau v. Peterson, Wash. Supreme Ct.).. . J 702,069. 


Scope of Employment.—Office manager of defendant, who 
when he drove his car away from restaurant intended to 
go back to his office to get some papers and then to call 
on a dealer, was held not to be acting within the scope of 
his employment when he struck plaintiff just as he pulled 
away from the curb. (Gittelman v. The Hoover Company, 
Pa. Supreme Ct.).. . J 702,074. 


Pedestrian Negligent—Conduct o! plaintiff in stepping into 
street in front of defendants’ approaching car held to con- 
stitute contributory negligence as a matter of law, and order 
of trial court directing verdict for defendants is affirmed. 
(Ward v. Zerzanek, lowa Supreme Ct.). . .] 702,064. 


Collision at Intersection.—Where plaintiff claimed that she 
approached and had practically crossed an intersection at 
a speed of about 15 miles an hour when defendant ap- 
proached on the cross street at about 40 miles an hour 
and swerved his car into the rear of her car, court erred 
in entering a directed verdict for one of defendants and 
a judgment n.o.v. for the other defendant. (Rose v. Meyer, 
Ill. App. Ct.)...{ 702,084. 


Contributory Negligence.—Where plaintiff saw defendant’s truck 
approaching from his right as he neared an intersection, but 
did not stop, his negligence in proceeding into the inter- 
section in the path of the approaching vehicle bars recovery. 
(Bender v. Curran, Pa. Supreme Ct.) . . . | 702,072. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law 
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County Where Action Instituted.—Petition which showed ¢ 
its face that accident did not happen in county where g 
was instituted, but which did not show that defendants we 
not residents of that county, held not subject to demu 
allegations as to injuries and damage to car held sufficie 
(White v. Crouch, Ky. Ct. App.). . . 702,068. ‘ 


Pedestrian Injured.—Judgment in favor of plaintiff for $5,0 
for injuries sustained when he was struck by defendant’s car 
as he was crossing a street, affirmed. (Miller v. Jones, Vj 
Supreme Ct. App.). . .] 702,078. ‘ 


Service on Non-Residents.—Where service on non-resident 
was obtained by substituted service of original notice filed! 
with the Commissioner of Motor Vehicles and was attacked: 
by special appearance and motion to quash, it was necessary 
to show that defendants were non-residents at the time of 
the accident and failure so to do voids the service. (We 
v. Ruopp, Iowa Supreme Ct.).. . ff 702,105. 


City Ordinance Violated.—Judgment for defendant in action’ 
growing out of collision between its train and plaintiffs’ cary 
reversed to allow plaintiffs to amend their declaration toy 
show a violation of a city ordinance requiring railroads to 
maintain watchmen at crossings and to allow the jury to” 
consider the questions of common law negligence and con 
tributory negligence. (Gaines v. Tennessee Central Railway) 
Co., Tenn. Supreme Ct.). .. J 702,108. ¥ 


Guest’s Action for Damages.—Where facts testified to by plains 
tiff and his witnesses are insufficient to show that defendant 
was reckless and are inconsistent with physical facts, vere) 
dict should be directed in favor of defendant. (Scott 
Hansen, Iowa Supreme Ct.).. .§ 702,106. 3 


Collision at Private Crossing.—Defendant railroad held not] 
liable to maintain private crossing provided for exclusivé™ 
use of owner of land so that plaintiffs who had consent to” 
use said crossing could not recover from the railroad for 
damages sustained when a train struck their car as they § 
were crossing the tracks. (Spalding v. Louisville & Nash 
ville Railroad Co., Ky. Ct. of App.)... 702,110. 


Relationship of Parties.—Defendant carrier could not avail 9 
itself of defense that plaintiff had no cause of action against 
its agent who struck her because of the fact that said agent 
was her estranged husband. (Jenkins v. General Cab Co. of 
Nashville, Inc., Tenn. Supreme Ct.). . .{ 702,109. 4 


No Showing of Negligence.—Where there is no showing that © 
plaintiff's injury was due to any negligence of defendant, 


judgment should be directed for defendant. 


(Holloway v.~ 
Coker, Miss. Supreme Ct.).. .¥ 702,107. 7 


Reporting Service units. 





sidents 9 
ce filed > 
tacked 
cessary 
ime of 
(Welsh 


action 
ffs’ car 
tion to 
rads to 
ury to 
id con- 
atlway 


, plain- 
endant 
Ss, ver- 
scott W 


‘Id not 
clusive 
sent to 
ad for 


t avail 
against 
1 agent 
Co. of 


way Y. 





